STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
SYNTHI A DI ANNE MALLARD,
Petitioner,
VS. Case No. 00-3843

FLORI DA GULF COAST UNI VERSI TY,

Respondent .

N’ N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice this cause cane on for hearing before
P. Mchael Ruff, duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings on Novenmber 21, 2000. The
heari ng was conducted by video tel econferencing. The Petitioner
was present in Jacksonville, Florida, the Respondent and the
Adm ni strative Law Judge were present in Tall ahassee, Florida.
The appearances were as foll ows:

APPEARANCES

For Petitioner: Synthia D anne Mllard, pro se.
1205 West 6th Street, Apartnent 2
Jacksonville, Florida 32209

For Respondent: Robert C. Shearnman, Esquire
Hender son, Franklin, Starnes & Holt
Post O fice Box 280
Fort Myers, Florida 33902



STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the Petitioner has been discrimnated agai nst by being
deni ed adequate training and being dism ssed from her enpl oynent
for reasons of her race (African-Anerican).

PRELI M NARY STATEMENT

This cause arose upon the filing of a Charge of
Di scrimnation and Petition for Relief by the Petitioner,
Synthia Dianne Mallard. In her charge of discrimnation and
Petition she essentially alleges that she was di scharged from
her enpl oynent, and before that occurred, was denied adequate
trai ni ng because of her race, which is African-Anmerican. The
Respondent, Florida Gulf Coast University (GQulf Coast), filed an
Answer to the Petition denying the allegations and, in the
Statenment of Position attached and incorporated in their
response, alleged in detail the various aspects of her training
and the identity of the enployees and nanagers who assisted with
her training, both African-Anerican and non-mnority.

The cause cane on for hearing as noticed. At the hearing,
the Petitioner testified on her own behalf and offered
Petitioner's conmposite Exhibit A into evidence. The Respondent
called to testify Dr. Robert Raze, Dr. Kathleen Shea Abrans, and
subm tted Respondent's Exhibits A through F into evidence. Upon

t he concl usion of the proceeding, the parties were accorded the



opportunity to file proposed reconmended orders. The Respondent
elected to file a Proposed Recommended Order which has been
considered in the rendition of this Reconmended Order. The
Petitioner did not file a proposed Reconmended Order.

FI NDI NGS OF FACT

1. The Florida Gulf Coast University (Gulf Coast) operated
in Tall ahassee, Florida at tinmes pertinent hereto, for the
pur pose of inproving teaching and learning in the area of
envi ronnmental education in the public schools as well as
community coll eges and universities. Dr. Kathleen Shea Abrans
served as the Director of the Ofice of Environnental Education
(OEE) from COctober 1990 until the office closed in July of 2000.
She was responsi bl e for maki ng CEE enpl oynent decisions in
conformance with Qulf Coast's hiring approval procedures.

2. Dr. Abrans, as Director, was responsible for organi zing
a hiring commttee and interview ng candi dates for the vacant
of fice assistant position. Wth approval from Gulf Coast and
the hiring commttee Dr. Abrans sel ected Synthia D anne Ml l ard,
the Petitioner, for the position on August 14, 1996. Pursuant
to the position description for the office assistant position,
Ms. Mallard would be required to prepare routine correspondence,
reports, requisitions, invoices, travel docunents, etcetera, as
wel | as answer the tel ephone and provide information for routine

questions and naeke referrals as appropriate. She was required



to screen calls and perform ot her assigned duties and was
required to possess the know edge, skills and ability to produce
grammatically correct, oral and witten work products.

3. Follow ng her enploynent, Ms. Mallard was provided with
i nformati on regardi ng OEE tel ephone procedures. The witten
procedural guidelines expressly set forth the infornmation to be
obt ai ned when taking a nessage.

4. Dr. Abrans requested Tara Johnson, an African-American
student clerical assistant who was working for the OCEE, to
provide training to Ms. Mallard. Training was based upon the
of fice procedural manual which outlined requirenents for
conpl eting university fornms, described the mail pick-up and
delivery process, discussed operation of the office tel ephone
systens and other relevant matters. Dr. Abrans also net with
Ms. Mallard several tinmes a week for five to ten mnutes or nore
to communi cate work requests and provide brief witten
instructions and information to her. During these neetings Dr.
Abrans recommended several tines that Ms. Mallard revi ew
portions of the procedural manual and refer to it as she carried
out her worKk.

5. At the tinme that Ms. Mallard joined the OEE, a set of
conput er-generated address | abels were available to be affixed
to envel opes for daily courier pick-up and delivery to Gulf

Coast. As the supply ran low, Dr. Abrans requested that



Ms. Mallard print new ones. Since Ms. Mallard expl ai ned that
she did not know how to print |abels, Dr. Abrans allowed her to
wite | abels by hand. The handwitten | abels printed by

Ms. Mallard, however, did not follow the sane format as the
conputer-printed ones and inproperly included the office's
return address. As a result an envel ope was returned to the
office by courier who msread the return address as the primry
address. Dr. Abrams instructed Ms. Mallard to omit the return
address thereafter and wote a sanple |label for Ms. Mallard to
follow Despite these efforts, Dr. Abrans was forced to speak
to Ms. Mallard on several additional occasions about this

subj ect as she continued to inproperly address the nail.

6. In preparing correspondence, Dr. Abranms would wite out
| etters | ong-hand and deliver these to Ms. Mallard for typing.
Through this process, Dr. Abrans di scovered that Ms. Mallard was
unfam liar with the proper format for business letters or
menoranda. After returning several drafts of |etters because of
errors in spacing, margins, and capitalization, Dr. Abrans
advised Ms. Mallard to refer to exanples of business letters
fromexisting files and use themas nodels. M. Millard
required additional instruction on howto use the office
typewriter.

7. Dr. Abrans stated to Ms. Mallard at one point that she

appeared to have over-estimated her clerical skills and conputer



training. She asked Ms. Mallard to establish a weekly goal of
mastering one new skill a week. In order to achieve this goal,
Ms. Mallard received conputer instructions from Tara Johnson and
ot her staff nmenbers including Dr. Robert Raze. M. Mllard
cautioned Dr. Abrans, however, that the expectation "to naster”
the skills m ght be too high.

8. As part of her duties, Ms. Mallard was asked to
inventory and organi ze an office supply cabi net consisting of
four shelves of supplies. Although Dr. Abrans estinmated that
t he task should take a maxi mum of three to four hours to
complete, Ms. Mallard did not finish the job until several weeks
| ater.

9. After several weeks, Dr. Abrans arrived at the
conclusion that Ms. Mallard | acked inportant secretarial skills
and woul d be unable to consistently produce a quality work
product. Determining that Ms. Mallard would be unable to
el evate her skills to an acceptable |evel, Dr. Abranms requested
Ms. Mallard' s termnation as an enpl oyee by correspondence dated
Decenber 2, 1996.

10. In addition to the perfornmance deficiencies that
Dr. Abranms observed personally, she also received conplaints
concerning the Petitioner's performance from ot her enpl oyees.

11. Dr. Raze was hired by Dr. Abrans in 1991, and served

as a "Coordinator," a senior professional position at the OEE



Dr. Raze experienced difficulty in receiving conplete and
accurate tel ephone nessages fromthe Petitioner. Dr. Raze
advised Dr. Abranms that Ms. Mallard had failed to obtain basic
i nformation such as the conplete correct nane of the individua
calling, the entity which the individual represented, the
pur pose of the call and the return phone nunber on certain
nessages.

12. Shannon Cuillenette, another enployee, reported an
i nci dent where she missed an inportant return tel ephone cal
because of Ms. Mallard's failure to answer inconing office
t el ephone calls in accordance with her job description.
Ms. CGuillemette advised that simlar incidents occurred in the
past as well. These conplaints were received by Dr. Abrans in
the ordinary course of business as the Director of the office.

13. The Petitioner prepared correspondence dated
Decenber 11, 1996, to Steven Bel cher, Director of Human
Resources at Gulf Coast in response to the letter from
Dr. Abranms requesting her termnation. The Petitioner's,
correspondence in response to the termnation letter itself
contai ned nunerous errors in granmar, spelling and punctuation,
whi ch were consistent with the deficiencies earlier identified
by Dr. Abrans in the Petitioner's job performance. In Decenber
of 1996, the Petitioner was term nated from her enpl oynent

position. The Respondent, through its wtnesses and exhibits,



has established that |egitinmate business reasons existed for
that term nation. The proven reason for Ms. Mallard's
term nation from enpl oynent was "poor job perfornmance."”

14. Wien Ms. Mallard was term nated fromthe CEE, the
of fice enployed a total of nine individuals. Five of those
i ndi vidual s were African-Anmerican and four were non-mnority.
The Petitioner, Ms. Mallard, is an African-Anerican and so is
Dr. Raze. Dr. Abrans is a non-mnority and is responsible for
the decision to both offer enploynment and to hire Ms. Mallard as
wel |l as the decision to term nate her

15. Dr. Raze observed no instances of racial
discrimnation in the operation of the CEE fromthe tine he was
first hired in Septenber 1991 through the closing of the office
in July of 2000. The Petitioner failed to introduce any
testinony or evidence corroborating her charge of racial
di scrim nation.

CONCLUSI ONS OF LAW

16. In order for a Petitioner, situated as Ms. Mallard, to

establish a prima facie case of racial discrimnation, such a

Petitioner nust denonstrate that she belongs to a protected
cl ass; that she perforned her duties at the requisite |evel
reasonably expected by her enployer up to the tinme of her

di scharge or that, if she did not, enployees outside of the

protected group perforned their duties in a simlar fashion but



were not term nated. See McDonnell Douglas Corp. v. G een,

411 U.S. 792 (1973);.Jones v. Cerwins, 874 F.2d 1534 (11th Cr

1989); Delgado v. Lockheed-Georgia, Co., 815 Fed.2d 641 (11th

Cr. 1987); Al exander v. Fulton County, GA, 207 F.3rd 1303

(12th GCir. 2000).
17. It is only if the charging party i.e., the Petitioner,

is able to make out a prina facie case that the burden to go

forward with evidence shifts to the enployer to articulate a
legitimate, non-discrimnatory explanation for the enpl oynent
action. This is not the sanme as proving that there was a good
reason or good cause for the action. The enployer need not
persuade the finder of fact that the enployee's performance
justified termnation, but only that the decision was non-

discrimnatory. Halswell v. Kinberly Cark, 683 F.2d 285 (8th

Cir. 1982); Al exander v. Fulton County, GA, 207 F.3rd 1303 (11th

Cir. 2000); Turns v. AnSouth Bank N. A, 36 F.3d 1057, 1061 (11th

Cr. 1994). The enployer nmay term nate an enpl oyee for a good

reason, a bad reason or for no reason at all. Ni x v. WLCY Radio

Rahal | Communi cations, 738 F.2d 1811, 1817 (11th Cr. 1984);

Pasco County School Board v. Perc, 353 So. 2d 108 (1st DCA

1997); DeMarco v. Publix, 360 So. 2d 134 (3rd DCA 1978).

18. Once an enployer articulates a legiti mte non-
di scrimnatory explanation for a term nation, the charging party

may prevail only by denonstrating that that explanation was not



in fact a legitinmate explanation, but was in reality a nere
pretext for what anounted to unlawful discrimnation. See

St Mary's honor Center v. Hicks, 113 S C. 2742 (1993);

| senbergh v. Knight Ri dder Newspaper Sales, Inc., 97 F.3d 436

(11th Cir. 1996).

19. When the sane person both hires and fires an enpl oyee
within a relatively short period of time, an inference arises
that no discrimnation has occurred. This inference is based
upon recognition of the fact that an enployer who is willing to
hire an individual within a protected class is unlikely to fire
t hat sanme person sinply because of her nenbership in the

protected class. Burhmaster v. Overnight Transp. Co., 61 F.3d

461 (6th Cr. 1995); Proud v. Stone, 945 F.2d 796 (4th Gr.

1991); Lowe v. J.B. Hunt Transport, Inc., 963 F.2d 173 (8th Cr

1992) .

20. The Petitioner has failed to establish a prina facie

case of race discrimnation in that she has failed to prove that
she perfornmed her duties at the requisite |level, reasonably
expected by her enployer up to the time of her discharge or
that, if she did not, enployees outside of the protected group
who performed their duties simlarly were not term nated.

21. The Respondent has neverthel ess adequately articul ated
a legitimte, non-discrimnatory explanation for term nating

Ms. Mallard's enploynment. Ms. Mallard in turn, failed to
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produce any evi dence indicating that the Respondent's
legitimate, non-discrimnatory explanation for the term nation,
| ack of proper job performance, was a pretextual explanation.
Mor eover, the Respondent is entitled to the "sane actor”

i nference, referenced above, in rebuttal of the charging
party's, M. Mllard' s, claimof race discrimnation.
Accordingly, in consideration of the Petitioner's failure to

establish a prima facie of race discrimnation, the Respondent's

articulation of legitimte, non-discrimnatory reasons for the
Petitioner's termnation, as well as the Petitioner's failure to
denonstrate themto be pretextual, the claimof race

di scrimnation nust fail

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record and the candor and
deneanor of the witnesses, it is, therefore,

RECOVMMENDED:

That a final order be entered by the Florida Conmm ssion on
Human Rel ations determining that the Petition for Relief filed
by Synthia Dianne Mallard be denied and that this cause be

di sm ssed.
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DONE AND ENTERED this 2nd day of February, 2001, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm nistrative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of February, 2001.

COPI ES FURNI SHED

Synthia Di anne Mal |l ard
1205 West 6th Street, Apartnment 2
Jacksonville, Florida 32209

Robert C. Shearman, Esquire

Hender son, Franklin, Starnes & Holt
Post office Box 280

Fort Myers, Florida 33902

Dana A. Baird, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Azi zi Col eman, Acting Agency derk

Fl ori da Comm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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